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OVERVI EW
OF
LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

Since 1946, the law firm of Lynn, Jackson, Shultz & Lebrun P.C. has provided expert
legal representation to a broad array of clients not only within the state of South Dakota
but throughout the United States and internationally. With offices in South Dakota’ s two
largest cities, Sioux Falls and Rapid City, we offer the resources, diversity and expertise
needed to keep pace with the changes taking place in today’ s environment.

Business —Our attorneys assist clientsin meeting their strategic business objectives
in virtually every type of commercial, financial and corporate transaction. We have
extensive experience in acquisitions and mergers, the formation of partnerships and
corporations and other legal entities, bank and other credit financing, shareholder and
partnership agreements, intellectual property and aviation law.

Real Property —The attorneys at Lynn, Jackson possess the experience and
capability to counsel clientsin every phase of negotiations. This experience includes land
development, acquisitions and sales, zoning, financing, property management,
commercial leasing, construction and engineering, and trust formation and management.

Employment Law - Our practice in employment law covers all areas of actual or
potential disputes between labor and management. We have earned recognition for our
proficiency before administrative agencies and all courtsin the areas of employee
dismissal and grievances, wrongful termination and discrimination claims, ERISA and
pension issues, workplace safety and health, fair labor standards problems, wage and
hour issues and workers’ compensation coverage.

Civil Litigation —Lynn, Jackson’s team of experienced litigators handles a wide
variety of civil lawsuits and disputes in courts and other tribunals across the country. At
Lynn, Jackson our primary goal isto achieve the best possible results for our clients. We
give great care to efficient case management and cost containment while providing the
necessary legal services.

Lynn, Jackson, Shultz & Lebrun, P.C. is committed to meeting your legal needs with the
highest standards of professionalism and excellence. Our firmis also able to serve clients
in several languages including Spanish and French.
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|. GEOGRAPHY AND CULTURE
A. Geography

South Dakota has a vast amount of geographical diversity. The Rushmore State
was admitted to statehood on November 2, 1889. South Dakota has a population of
754,844 and is the 16" largest state with atotal of 77,121 square miles, including 75,989
square miles of land and 1,224 square miles of water. The highest point in the state is
Harney Peak with an elevation of 7,242 feet. The lowest point in the state is Big Stone
Lake with an elevation of 966 feet. The state capital is Pierre, located at 44.372N,
100.322W, and the largest city is Sioux Falls, with a population of 134,600.

Annual mean precipitation ranges from 18.5 inches in the north (including 35.2
inches of annual snowfall) to 23.8 inches in the south (including 38.2 inches of annual
snowfall). January is the coldest month, during which the average mean temperature is
10.42 degrees Fahrenheit in the north and 13.96 degrees Fahrenheit in the south. July is
the warmest month, when the average mean temperature is 72.35 degrees Fahrenheit in
the north and 73.86 degrees Fahrenheit in the south. The coldest temperature ever
recorded in South Dakota was—58 degrees Fahrenheit in McIntosh on February 17, 1936.
The warmest temperature on record is 120 degrees Fahrenheit from Gann Valley on July
5, 1936.

“Houdek” isthe state soil. Thisisadeep, well-drained soil. Itiswell suited for
cropland and rangeland. Y ou will find Prairie Plainsin the east, the rolling hills of the
Great Plains in the west, and the famous Black Hills in the southwest corner of South
Dakota. The state flower is the Pasgue.

B. Culture

South Dakota s culturally diverse. By the early 19th Century, the Great Sioux
Nation dominated what is now South Dakota. Today, more than 62,000 American
Indians live in South Dakota. Most are Dakota, Lakota, or Nakota people, known
collectively as“ Sioux Indians.” Nine major tribes can be found in the Rushmore State:
Cheyenne River Sioux Tribe, Crow Creek Sioux Tribe, Flandreau Santee Sioux Tribe,
Lower Brule Sioux Tribe, Oglala Sioux Tribe, Rosebud Sioux Tribe, Sisseton-Wahpeton
Dakota Nation, Standing Rock Sioux Tribe, and Y ankton Sioux Tribe.

In 1990, South Dakota Governor George S. Mickelson and representatives of
South Dakota’s nine tribal governments declared 1990 a “year of reconciliation.” In
1991, a*“century of reconciliation” was declared in the state.
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1. BUSINESS ENTITIES
A. Corporations

South Dakota has adopted a version of the Revised Model Business Corporation
Act.

1. Application Process for Cor por ation

The Secretary of State’ s web site provides excellent information and guidelines.
Domestic and foreign for profit corporations are governed by chapters 47-1A and SD
Constitution Article XVII. Article XVII, Sections 21-24 of the South Dakota
Constitution address corporate farming prohibitions. These restrictions were found
unconstitutional by the South Dakota Federal District Court and the 8th Circuit Court of
Appeals.

2. Articles of Incorporation and Proceduresfor the For mation of a
Cor poration

Parties must file an original and one exact or conforming copy of the articles,
along with the applicable filing fee with the secretary of state. SDCL 47-1A-202 governs
the content of the articles of incorporation.

Amendments to the articles of incorporation are governed by SDCL 47-1A-1001 —
1009 and may be adopted by a resolution of the board of directors, and approved by the
shareholders.

Restated Articles may be adopted at any time by a majority vote of the Board of
Directors.

3. Laws Gover ning Cor por ations
a. Term of Existence
The term of corporate existence may be listed as a specified number of years, or
may be stated as perpetual, which will continue the corporation unlessit is voluntarily
dissolved or administratively dissolved.
b. Registered Agent

The registered agent for the corporation must be a citizen of the state and must
consent in writing to being the registered agent.
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c. Annual Report

SDCL 47-1A-1621 requires that an annual report be filed each year. The report
must note any changes in the structure of the corporation If there have been no changes
in corporate form during the past year, a short form filing option is available.

d. Other

Any corporation engaged in farming must comply with the Family Farm Act of
1974 by filing an additional qualification form available from the Secretary of State.
SDCL ch. 47-9A.

Medical, chiropractic, optometric, podiatric, dental, veterinary, physician’s
assistants, nursing, law and public accounting corporations must also comply with
professional corporation laws. Anyone filing such corporations should seek legal advice
to ascertain that the necessary provisions are included in the Articles of Incorporation.

e. Bylaws

Any provisions, not inconsistent with the law, regarding the regulation of the
affairs of the corporation, including any provisions restricting the transfer of shares, need
not be listed in the articles but may be set forth in the by-laws. Bylaws are adopted by
the Board of Directors or the incorporators.

f. Corporate Names

The Secretary of State may reject any corporation name it considers to be
“confusing” to the general public. The Secretary of State does not conduct a search of
state or federal trademark databases when considering aname. Legal counsel should be
consulted before selecting a corporate name that will also be used as atrademark. You
can reserve a name for 120 days prior to filing the articles.

g. Stock

Multiple classes of stock are permitted. South Dakota’ s Constitution requires that
cumulative voting be used during the election of any directors. The Articles of
Incorporation must identify the number of shares, designations, preferences, limitations
and relative rights of each class. Any provision limiting or denying shareholders the
preemptive right to acquire additional or treasury shares must be included in the articles.
Transfer restrictions can be addressed in the articles or by-laws or by separate written
agreement. Two officers must sign the stock certificates.
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h. Indemnification of Directors, Officers, Employeesor Agents

Corporations have the power to indemnify, officers directors and agent for
expenses, defense, or other costs related to their employment.

4. Capitalization and Distributions

Multiple classes of stock are permitted but the differences between the classes
must be disclosed in the Articles.

Dividends may be paid in cash or property as long as the corporation is solvent.
Dividends are authorized by the directors.

5. Shareholder sRights

The bylaws determine the time and location of regular meetings. If an annual
meeting is not held within fifteen months after the last meeting or six months after the
fiscal year end, a stockholder can obtain a court order that one be held. The board of
directors, more than one-tenth of the stockholders, or anyone authorized in the articles or
bylaws can call special meetings.

A consent in writing signed by all of the shareholders can be used in lieu of a
meeting.

Unless provided for in the articles, a majority of the voting sharesis required for
approval. Proxies and voting trusts are recognized and authorized. Cumulative voting
for directorsisrequired by South Dakota’ s Constitution.

Any shareholder has the right to examine the corporate books if the shareholder
gives notice, the demand is made in good faith, the shareholder describes the purpose and
the records to be inspected in the demand, and the records are directly connected to the
stated purpose.

6. Directors, Officersand Agents

The directors manage the corporation. Directors need not be shareholders. There
can be one or more directors. Cumulative voting applies to the election of directors.
Director meetings are held as required by the bylaws. Such meetings may be held
through the use of any means of communication by which all Directors participating can
simultaneously hear each other during the meeting, unless the articles or bylaws provide
otherwise. Notice of director meetings may be waived.
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Director’ s may be held personally liable for exceeding their authority or for
making improper distributions of corporation assets.

7. Reorganization
a. Mergersand Consolidations

Two or more foreign or domestic corporations or other entities may merge or
consolidate to form anew corporation or other entity. The merger/consolidation is
completed by the board of directors of each corporation adopting a resolution of the plan
and submitting it to a vote of the shareholders of each corporation. The proposed merger
or consolidation may be adopted upon a majority vote of the shareholders entitled to vote.

Any corporation owning at least ninety percent of the outstanding shares of
another corporation can merge the other corporation into itself without approval by avote
of the shareholders. The board of directors may approve, by resolution, a plan of merger
which must be mailed to each shareholder of the subsidiary corporation.

The articles of merger or consolidation must be filed with the Secretary of State
and accompanied by the appropriate fee.

b. Dissolution

Articles of dissolution must be filed with the secretary of state and must be
adopted by a magjority of the board of directors and approved by the shareholders. The
secretary of state will examine and approve the articles and issue a certificate of
dissolution.

Failure to file annual reports and other actions can result in administrative
dissolution. The corporation may apply for reinstatement.

A stockholder can force the dissolution of a corporation upon the occurrence of
certain conditions. S.D.C.L. 47-1A-1430.

8. Foreign Business Cor por ations

A Foreign Corporation must procure a certificate of authority to do business in
South Dakota. By statute, the following actions do not constitute doing business:
appearing in court, holding meetings, having a bank account, sales through independent
contractors, soliciting or procuring orders, owning real or personal property, creating
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evidences of debt, securing or collecting debts, transacting any business in interstate
commerce and other isolated transactions.

An application for a certificate of authority must be filed with the secretary of
state, along with the appropriate filing fee.

9. Corporate Farming Restrictions.

S.D.C.L. 47-9A imposes restrictions on the ability of a corporation to engagein
farming. No corporation may engage in farming in South Dakota, unless the corporation
qualifies as a*“family farm corporation” or “authorized farm corporation.” S.D.C.L. 47-
9A-13 et seq. Theterm “corporation” includes alimited liability company. A
corporation engaged in farming must file annual reports with the South Dakota Secretary
of State.

10. Other Corpor ate Entities

South Dakota recognizes various special purpose corporate entities. Farming
Corporations, Business Development Credit Corporations, Medical Corporations,
Chiropractic Corporations, Optometric Corporations, Podiatric Corporations, Physicians
Assistants Corporations, Nursing Corporations, Health Care Corporations, Dental
Corporations, Veterinary Corporations, Corporations for the Practice of Law, Public
Accounting Corporations, and Cemetery Corporations are each governed by a separate
chapter in the South Dakota Codified Laws and separate rules apply to each.

11. Business Trust

South Dakota recognizes the “common-law trust” or “business trust” or
“Massachusetts trust” which isan unincorporated business association, requiring three or
more persons who need not be residents of the state. S.D.C.L.47-14A-1etseqg. A
declaration of trust must be filed with the Secretary of State and a annual report is
required.

12. Cooperatives

Cooperatives may be organized for any purpose other than banking and insurance.
Three or more persons, one of whom must be a resident of South Dakota may form a
cooperative by filing articles of incorporation with the Secretary of State. The powers
outlined in S.D.C.L. 47-15 to 47-20 need not be set forth in the articles. Bylaws are not
required but typically are adopted by the “members’ of the cooperative. A registered
agent in the state is required. Note that true cooperatives may be exempt from corporate
farming restrictions. Foreign cooperatives must register with the Secretary of State.
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13. Nonpr ofit Cor porations

The corporation may be formed for any lawful purpose. The purpose clause must
contain sufficient information to determine the purpose and whether the purposeis
legally acceptable. Some of the common purposes are civic, educational and religious.
Domestic nonprofit corporations have no authority to issue stock and no part of the
income or profit can be distributed to its members, directors or officers.

Three or more persons 18 years or older may file Articles of Incorporation to form
anonprofit corporation under South Dakota Codified L aws Chapter 47-22 thru 28. The
incorporators do not have to be residents of South Dakota.

The term of existence may be stated as a specified number of years, or may be
perpetual.

Each incorporator’ s name and complete address must be contained in the articles
of incorporation. Each incorporator must sign the articles in the presence of a notary
public. One original and one exact copy of the articles are to be submitted to the
Secretary of State’s office, accompanied by the $20 filing fee.

The South Dakota Attorney General is the “trustee” of the assets of nonprofit
corporations and in the event the nonprofit has received donations from South Dakota
citizens, both the Secretary of State and the Attorney General must be notified. The
Attorney General has standing to challenge the distribution of donated funds and
typically requires those funds be maintained in the area the donations were made. The
South Dakota Attorney General has taken an aggressive approach in enforcing its
authority as trustee of charitable assets.

B. Limited Liability Companies

Pursuant to S.D.C.L. ch. 47-34A, an LLC may be formed by one or more members
for any lawful purpose, subject to typical state limitations. LLCs may be managed by the
members or by a board of managers. LLCs are subject to the corporate farming
restrictions of the Family Farm Act.

Members of an LLC are not personally liable for the debts of the LLC, whether
those debts arise out of tort or contract. The relationship of the membersis governed by
an Operating Agreement. Certain requirements cannot be waived in the Operating
Agreement.
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Articles of organization must be filed with the Secretary of State to formthe LLC.
A registered agent in South Dakotais required. Filing fees are specified in SDCL 47-
34A-212.

One or more class of members are allowed.

A foreign LLC must apply for and receive a certificate of authority before
conducting business in South Dakota.

C. Partnerships

A partnership is an association of two or more persons to act as co-owners of a
business for profit. No written agreement is required. Joint ownership of property does
not of itself constitute a partnership, although sharing of profitsis primafacie evidence of
a partnership.

Partners are jointly and severally liable for the acts of the partnership or another
partner if those acts occurred in the ordinary course of business, or were ratified by the
partnership. New partners are not responsible for debts of the partnership which arose
prior to the new partner joining the partnership. SDCL 48-7A-401 et seq. provide the
rules that govern the relations between partners in the absence of an agreement.

All property originally brought into the partnership or subsequently acquired by
the partnership is partnership property.

D. Limited Partner ships
South Dakota has adopted the Uniform Limited Partnership Act.

The name can be reserved and must indicate that it is alimited partnership. The
limited partnership must have a South Dakota agent, keep records, and file a*“ certificate
of limited partnership” with the Secretary of State. Only general partners are liable for
the obligations of the limited partnership. A limited partnership may also elect limited
liability status for its general partner by filing an election with the Secretary of State.

E. Limited Liability Partner ships

A limited liability partnership is a partnership which has filed a statement of
gualification with the Secretary of State. Once the statement is filed, partners are not
personally liable for the obligations of the partnership. An LLP must file an annual
report with the Secretary of State. Its statement of qualification can be revoked if it fails
to do so. Therevocation of LLP status can be reinstated within two years of revocation.
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If it istimely reinstated, the reinstatement relates back to the date of revocation and
protects the partners from personal liability during the period of revocation.

F. Sole Proprietorships

South Dakota does not have specific statutes on sole proprietorships. A sole
proprietor doing business under a name other than his or her last name shall file a
fictitious name certificate within each county in which it does business.

G. Joint Ventures

South Dakota does not have specific statutes on joint ventures.
I11. TRADE REGULATIONS

A. Federal Antitrust Law

The antitrust laws of the United States are primarily reflected in five federal
statutes: the Sherman Act, the Clayton Act, the Robinson-Patman Act, the Federal Trade
Commission Act, and the Hart-Scott-Rodino Act.

1. The Sherman Antitrust Act of 1890

The Sherman Act is divided into two primary sections. Section 1 prohibits
contracts, combinations, and conspiracies made in restraint of trade. Section 2 prohibits
unilateral and combined conduct that monopolizes or attempts to monopolize trade.
Under the Sherman Act, some restraints are "per se" unreasonable (such as price-fixing
agreements between competitors) and others are subject to analysis under a "rule of
reason” (such as some restrictions placed on a distributor by a manufacturer). Restraints
subject to the "per se" rule are never permitted, while those governed by the "rule of
reason” test will be evaluated on a case-by-case basis.

2. TheClayton Act of 1914

The Clayton Act prohibits certain specific anticompetitive activities. For example,
the Act prohibits some corporate mergers, exclusive dealing contracts, and agreements
under which one product is sold subject to the requirement that the purchaser also buy
another product from the seller (known as a "tying" arrangement).
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3. The Robhinson-Patman Act of 1936

The Robinson-Patman Act prohibits a seller from discriminating (or inducing
othersto discriminate) among competing purchasersin the price charged for commodities
"of like grade and quality." While the Act focuses on price discrimination, it also
addresses other concerns such as discriminatory advertising allowances.

4. The Federal Trade Commission Act

The FTC Act declares unlawful "unfair methods of competition" and "unfair or
deceptive acts or practices.” The Hart-Scott-Rodino Antitrust Improvements Act of 1976.
The Hart-Scott-Rodino Act requires that, under certain circumstances, a company
proposing to merge with or acquire another company must give prior notice of the
proposed acquisition to the Federal Trade Commission and the Justice Department.
Failure to report may result in very substantial fines.

Enfor cement: Private individuals and corporations may bring lawsuits under the
Sherman Act, the Clayton Act and the Robinson-Patman Act. Remedies may include
injunctive relief, treble damages and attorney fees. The government may enforce the
Sherman Act through criminal prosecutions and civil suits. In addition, the government
may enforce the Clayton Act and the Robinson-Patman Act through the FTC or the
Justice Department. Only the government can enforce the Federal Trade Commission Act
and the Hart-Scott-Rodino Act.

B. Regulation of International Trade and I nvestment

Foreign investment in the U.S. and other international commercial activities
involving U.S. entities are subject to a number of U.S. statutes and related regulations.
The following discussion outlines some of the more important aspects of these laws
which might be relevant to someone investing in or trading with entities located in the
U.S.

1. Restrictions on Foreign I nvestment

Under a statutory provision commonly referred to as the Exon-Florio Amendment
(Section 721 of Title VII of the Defense Production Act of 1950, as added by Section
5021 of the Omnibus Trade and Competitiveness Act of 1988), the President has broad
authority to investigate and prohibit any merger, acquisition or takeover by or with
foreign persons which could result in foreign control of persons engaged in interstate
commerce if the President determines that such merger, acquisition or takeover
constitutes a threat to the national security of the U.S. Congress has indicated that the
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term "national security" is to be interpreted broadly and that the application of the Exon-
Florio Amendment should not be limited to any particular industry.

The statute sets out atimetable for investigations of transactions which can take up
to 90 daysto complete. The President or his designee has 30 days from the date of receipt
of written notification of a proposed (or completed) transaction to decide whether to
undertake afull-scale investigation of the transaction. The President has delegated the
authority to make investigations pursuant to the Exon-Florio Amendment to the
Committee on Foreign Investment in the U.S. ("CFIUS"), an interagency committee
made up of representatives of various executive branch agencies. Notifications of
transactions are not mandatory and may be made by one or more parties to a transaction
or by any CFIUS member agency.

If at the end of the initial 30-day period after notification of atransaction, CFIUS
decides that a full-scale investigation is warranted, it then has an additional 45 daysto
complete an investigation and make a recommendation to the President with respect to
the transaction. The President then has 15 days in which to decide whether thereis
credible evidence that leads the President to believe that the foreign interest exercising
control might take action to impair the national security. If the President makes such a
determination, Exon-Florio empowers the President to take any action which the
President deems appropriate to suspend or prohibit the transaction, including requiring
divestment by the foreign entity if the transaction has already been consummated.

U.S. law also places certain restrictions on acquisitions of businesses which
require afacility security clearance in order to perform contracts involving classified
information. Under Department of Defense regulations, foreign ownership may cause the
Department to revoke a security clearance unless certain steps are taken to reduce the risk
that a foreign owner will obtain access to classified information (DOD5220.22-R).
Assuming that a foreign owner will be in a position to "effectively control or have a
dominant influence over the business management of the U.S. firm," the Department of
Defense may require, as a condition to continuation of the security clearance, that the
foreign owner establish a voting trust agreement, a proxy agreement or a"special security
agreement” approved by the Department of Defense and designed to preclude the
disclosure of classified information to the foreign owner or other foreign interests.

2. Reporting Requirementsfor Foreign Direct I nvestment

All foreign investments in aU.S. business enterprise which result in aforeign
person owning a 10% or more voting interest (or the equivalent) in that enterprise are
required to be reported to the Bureau of Economic Analysis, a part of the U.S.
Department of Commerce. Pursuant to the International Investment and Trade in
Services Survey Act (22 U.S.C. 88 3101-3108) and the regulations promulgated
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thereunder (15 C.F.R. 8 806), such reports must be made within 45 days after the
investment transaction. Depending on the site of the entity involved, quarterly, annual
and quintennial reports may be required thereafter.

3. Thelnternational Investment and Trade in Services Survey Act

The International Investment and Trade in Services Act ("l11SA" or the "Act"),
passed in 1976, authorizes the President to collect information and conduct surveys
concerning the nature and amount of international investment in the U.S. The 1ISA's
primary function is to provide the federal government with the information necessary to
formulate an informed national policy on foreign investmentsin the U.S. It isnot
intended to regulate or dissuade foreign investment but is merely atool used to obtain the
data necessary to analyze the impact of such investments on U.S. interests.

Under the [ISA, international investments are divided into two classifications —
direct investments and portfolio investments. Congress has delegated its authority to
collect information on both types of international investments to the President. In turn,
the President has delegated the power to collect data on direct investments to the Bureau
of Economic Analysis ("BEA"), a part of the Department of Commerce, and on portfolio
investments to the Department of the Treasury.

A "foreign person” is any person who resides outside of the U.S. or is subject to
the jurisdiction of a country other than the U.S. A "direct investment" is defined as the
ownership or control, directly or indirectly, by one person of 10% or more of the voting
interests in any incorporated U.S. business enterprise or an equivalent interest in an
unincorporated business enterprise. Because the I1SA further defines "business
enterprise” to include any ownership in real estate, any foreign investor's direct or
indirect ownership of U.S. real estate constitutes a "direct investment™ and falls within
the requirement that reports be filed with the BEA.

Unless an exemption applies, areport on Form BE-13 must be filed with the BEA
within 45 days of the date on which a direct investment is made. The form collects
certain financial and operating data about the investment, the identity of the acquiring
entity and certain information about the ultimate beneficial owner. In addition, a Form
BE-14 must be filed by any U.S. person assisting in atransaction which is reportable
under Form BE-13. The purpose is, obviously, to ensure that those required to file aForm
BE-13 do so.

4. TheAgricultural Foreign I nvestment Disclosure Act of 1978

The Agricultural Foreign Investment Disclosure Act ("AFIDA" or the "Act") of
1978 requires all foreign individuals, corporations and other entities to report holdings,
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acquisitions and dispositions of U.S. agricultural land occurring on or after February 1,
1979. The Act contains no restrictions on foreign investment in U.S. agricultural land and
isaimed only at gathering reliable data from reports filed with the Secretary of
Agriculture to determine the nature and magnitude of this foreign investment. Unlike the
reports filed under the International Investment Security Act of 1976, reports filed under
AFIDA are not confidential but are available for public inspection.

For the purposes of the Act, a"foreign person” is (i) any individual who isnot a
citizen or national of the U.S. and who is not lawfully admitted to the U.S;; (ii) a
corporation or other legal entity organized under the laws of aforeign country; and (iii) a
corporation or other legal entity organized in the U.S. in which aforeign entity, either
directly or indirectly, holds 5% or more of an interest. The definition of "agricultural
land" is any land in the U.S. which is used for agricultural, forestry or timber production.
AFIDA requires aforeign person to submit a report on Form ASCS-153 to the Secretary
of Agriculture any time he holds, acquires or transfers any interest, other than a security
interest, in agricultural land. The report requires rather detailed information concerning
such matters as the identity and country of organization of the owning entity, the nature
of the interest held, the details of a purchase or transfer and the agricultural purposes for
which the foreign person intends to use the land. In addition, the Secretary of Agriculture
may require the identification of each foreign person holding more than a 5% interest in
the ownership entity.

5. Export Controls

In general, U.S. export controls are more stringent and restrict a wider array of
items than the export controls of most other countries. (See the Export Administration
Act of 1979, as amended, 50 U.S.C. App. 2401-2420 and the regulations promulgated
thereunder, 15 C.F.R. 730-799.) Except for exportsto U.S. territories and possessions,
and in most cases, Canada, all exports from the U.S. are subject to an export "license."
An export license is an authorization which allows the export of particular goods or
technical information. Two basic types of licenses exist, general licenses and individual
validated licenses.

There are many types of general licenses. These are authorizations which are
generally available and for which it is not necessary to submit aformal application. They
cover all exports which are not subject to a validated license requirement. Most exports
can be made under one of these general classifications.

In contrast, individual validated licenses are required for those items for which the
U.S. specifically controls the export for reasons of national security, foreign policy or
short supply. If the export of a specific product to a specific destination is subject to an
individual validated license requirement, it is necessary to apply for and obtain such a
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license from the Office of Export Administration, an office within the U.S. Department of
Commerce, prior to the export. Certain commodities cannot be exported to any country
without an individual validated license, while certain other commodities may require a
validated license only for shipment to specified countries.

For purposes of the U.S. export control regulations, an export of technical
information occurs when the information is disclosed to a foreign national even if such
disclosure occursin the U.S. Thus, if disclosure of information is subject to a validated
license requirement, the disclosure may not be made to a foreign national without first
obtaining the necessary validated license, whether or not the disclosure isto occur outside
the U.S.

6. Foreign Trade Zones

Foreign trade zones are areas in or adjacent to ports of entry which are treated as
outside the customs territory of the U.S. In order to expedite and encourage trade, goods
admitted into a foreign trade zone are generally not subject to the customs laws of the
U.S. until the goods are ready to be imported into the U.S. or exported. These foreign
trade zones are isolated, enclosed and policed areas which contain facilities for the
handling, storing, manufacturing, exhibiting and reshipment of merchandise. Foreign
trade zones are created pursuant to the Foreign Trade Zones Act (19 U.S.C. 81a-u) and
are operated as public utilities under the supervision of the Foreign Trade Zones Board.
Under the Foreign Trade Zones Act, the Board is authorized to grant to public or private
corporations the privilege of establishing a zone. Regulations covering the establishment
and operation of foreign trade zones are issued by the Foreign Trade Zones Board, while
U.S. Customs Service regulations cover the customs requirements applicable to the entry
of goods into and the removal of goods from these zones.

7. Anti-dumping Law

The U.S. anti-dumping law (19 U.S.C. 1671-1677) provides that if aforeign
manufacturer sells goodsin the U.S. at less than fair value and such sales cause or
threaten material injury to aU.S. industry, or materially retard the establishment of aU.S.
industry, an additional duty in an amount equal to the "dumping margin” is to be imposed
upon the imports of that product from the foreign country where such goods originated.
Under the statute, sales are deemed to be made at less than fair value if they are sold at a
price which is less than their "foreign market value" (which generally is equivalent to the
amount charged for the goods in the home market). The dumping margin is equal to the
amount by which the foreign market value exceeds the U.S. price.

The Secretary of Commerce is charged with determining whether merchandise is
being sold at less than fair value in the U.S. The International Trade Commission makes
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the determination of whether such sales cause or threaten material injury to aU.S.
industry.

C. State Consider ations
1. Antitrust

Under South Dakota law, a contract, combination, or conspiracy, between two or
more persons in restraint of trade or commerce and any part which is within the state, is
unlawful. SDCL 37-1-3.1. It isunlawful to monopolize, attempt to monopolize, or
conspire to monopolize any trade or commerce in South Dakota. SDCL 37-1-3.2. South
Dakota’s attorney general and state’ s attorneys are authorized to bring criminal charges,
civil actions, or both, against any violator of that section. The State's recovery is limited
to $50,000 per violation, unless the State or a political subdivision is actually injured by
the unlawful conduct, in which caseit is entitled to treble damages. SDCL 37-1-14.2 and
14.3.

A private individual or businessis also entitled to bring suit for anti-competitive
behavior. Private parties are entitled to seek an injunction or other equitable remedies, as
well as claims for money damages. If money damages are awarded, the court or jury is
required to award treble damages. The court may also award costs and reasonable
attorneys fees.

Any action brought under South Dakota’ s antitrust statutes must be commenced
within four years after the claim for relief accrues, or within one year after the conclusion
of any action brought by the state, whichever islater. SDCL 37-1-14.4.

South Dakota has by statute repealed the Illinois Brick rule, and therefore is an
indirect action state. SDCL 37-1-33.

2. Franchises

South Dakota statutes regulating franchises are generally found in SDCL 37-5A et
seq. Itisunlawful for any person to sell or offer to sell afranchise in South Dakota
unless the person has filed aregistration statement or is exempted from the registration
requirements. SDCL 37-5A-6. Under certain circumstances, a franchise may be
exempted from registration. SDCL 37-5A-12. A franchisee may sell its franchise
without registering with the state provided that the franchisee only sells one franchise
during any twelve month period. SDCL 37-5A-13.

The registration statement filed with the state must include specific information
and must be submitted to the director of the securities division. See SDCL 37-5A-16
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through —27. It is unlawful to make any untrue statement of material fact or to omit any
material fact in the registration statement. SDCL 37-5A-33. It isalso unlawful to make
any untrue statement of material fact or omit any material fact when afranchiseis offered
for sale. SDCL 37-5A-45.

The franchisee must receive a copy of the public offering statement at least 7 days
prior to the execution of afranchise agreement. If those time requirements are not met,
the franchise agreement is voidable within 90 days of the date the agreement was
executed or 7 days after the offering statement is provided to the franchisee. SDCL 37-
5A-49.

Any provision in afranchise agreement that limits the jurisdiction of South Dakota
courts, mandates venue in another state or requires the application of another state’s law
isvoid. SDCL 37-5A-51.1.

Violation of these regulationsis a class six felony, an intentional violation is a
classfive felony, and fraud in connection with the sale of afranchise is a class 4 felony.
SDCL 37-5A-76 through 37-5A-80. Any person who “directly or indirectly controls” a
violator, any partner in a violating firm, any executive officer or director of aviolating
corporation and every employee of aviolating entity shall be jointly and severally liable
for all damages caused, unless that person had no knowledge of or reasonable grounds to
know of the facts giving rise to the liability. SDCL 37-5A-84.

A franchisee may sue for damages or rescission for violation of the franchise
regulations. SDCL 37-5A-83. A franchisee may also recover costs and attorneys fees,
and at the discretion of the court, may be awarded treble damages. SDCL 37-5A-85

Franchises covering motor vehicles and certain types of equipment are also
governed by SDCL chapter 37-5. Under that chapter, it isa Class 1 misdemeanor for a
franchisee to force a dealer to purchase or accept delivery of any motor vehicle, parts or
accessories therefore, or any other commodity that has not been ordered by the dealer.
Threatening to cancel a franchise for failing to purchase unordered parts or “unfairly”
canceling a franchise are also Class 1 misdemeanors. A dealer can also recover damages
caused by the wrongful conduct. SDCL 37-5-4.

3. Consumer Protection

Deceptive Trade Practices are governed by and prohibited by SDCL chapter 37-
24. Intentional deception relating to the sale or advertising of any merchandiseis
prohibited. The advertising of sales, reduction in prices, rebates or discounts are also
regulated by this chapter. SDCL 37-24-6.
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Door-to-door sales are also regulated by this chapter. Customers must be
informed in writing that they have three business days to cancel the sale and must be
provided a written notice of cancellation with each sale. SDCL 37-24-5.1 et seq. Un-
ordered merchandise is considered a gift and the consumer is not required to return it.
SDCL 37-24-2.

A private right of action does exist under SDCL chapter 37-24, but damages are
limited to actual damages suffered and punitive damages are not available. See SDCL
37-24-31 and Wyman v. Terry Schulte Chevrolet, Inc., 1998 SD 96, 584 N.W.2d 103.

The sale of “business opportunities’ isregulated by SDCL chapter 37-25A.
Anyone that offers business opportunities for sale must register with the division of
securities and pay a $100 registration fee. A seller of a business opportunity must deliver
adisclosure form to a prospective purchaser 10 days prior to the execution of any
purchase agreement. SDCL 37-25A-14. A purchaser can sue for rescission and damages
if the seller failed to register or made misleading representations. SDCL 37-25A-48, 49.
Because the language in the statute is similar to that in SDCL chapter 37-24, itislikely
that no punitive damages are recoverable under this chapter.

Warranties on goods sold in South Dakota are governed by South Dakota' s
enactment of Article 2 of the UCC, which isfound in SDCL chapter 57A-2.

Thereisno limit on the rate of interest that can be charged on any debt, aslong as
therateis specified in writing. SDCL 54-3-1.1.

V. TAXATION
A. Federal Taxation
1. Federal Income Taxation
Federal income taxes are not affected by where a business choosesto locate in the
U.S. There are various methods of controlling the amount of the Federal income tax to be
paid, and many of these apply to domestic corporations as well as foreign owned
corporations and foreign individuals.
2. Personal | ncome Tax
Individuals are subject to Federal income tax on their worldwide income if they

are U.S. citizens or resident aliens. Resident alien status is determined under a set of
complex rules. Any individual who isnot a U.S. citizen, and who does not wish to be
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taxed as such, and who plans to spend a substantial amount of time in the U.S., should
pay careful attention to these rules.

B. State Taxation
1. State Personal Income
South Dakota has no state personal income tax.
2. Corporate | ncome Tax
South Dakota has no state corporate income tax.
C. Salesand Use Tax

South Dakota imposes atax of 4% on nearly all sales of personal property and on
the gross receipts of any business in which aserviceis provided. SDCL 10-45-2 and -4.
The definition of “service” includes any activity “engaged in for other persons for afee,
retainer, commission, or other monetary charge.” SDCL 10-45-4.1.

Salestax on the sale or leasing of farm machinery and irrigation equipment is 4%.
An excise tax of 4% is imposed on the gross receipts of any person or business engaged
in oil and gas field services.

South Dakota has adopted and implemented the Streamlined Sales Tax Project.
South Dakota has a broad-based sales and use tax system that taxes both sales and
services. Attorney and accountant fees are subject to sales and use tax when the client
uses the services in South Dakota.

Certain services have been exempted from sales tax, including health services,
educational services, broadcasting services, air carriers and security brokers. SDCL 10-
45-12.1. Loan origination fees, late payment charges, insufficient fund charges and
related charges by financial institutions are also exempt. 1d. Certain activities of
religious, benevolent and charitable organizations are also exempt from sales tax. SDCL
10-45-13. The sale of lottery tickets (SDCL 10-45-13.3), library copy charges (10-45-
13.4), packaging materials (10-45-14.4) and credit card processing services (10-45-68)
are also exempt from sales tax. Ink and newsprint are exempt from sales tax if used for
“shopper’sguides.” SDCL 10-45-14.2. Certain nutritional supplements, drugs and
medical equipment are exempt under certain circumstances. SDCL 10-45-14.1, 14.10.
The sale or service of electrical energy, natural and artificial gas and communication
services to the federal government, any state, any public or municipal corporation, and
certain nonprofit charitable organizations are also exempt from sales tax. SDCL 10-45-

Lynn, Jackson, Shultz & L ebrun, P.C. Page 18



10. Bulk seed, fertilizer and pesticide sales are exempt, as are sales of livestock. SDCL
10-45-15, -16, -16.1, -18.

An occupational tax is levied on manufacturers and wholesalers of alcoholic
beverages, depending on the type and alcohol content of the beverage. SDCL 35-5-3.

Persons with annual sales tax liability of $1,000 or more must file and pay the tax
monthly, those with sales tax liability of less than $1,000 file every two months. SDCL
10-45-27. Electronic filing of returnsis available.

A use tax of 4% isimposed on the use, storage or consumption of tangible
personal property or the receipt of services on which sales tax has not been paid. SDCL
10-46-2. Many of the goods and services exempt from sales tax are also exempt from use
tax.

Contracts for the improvement of real property are subject to a 2% excise tax on
the total contract price, including materials and labor. SDCL 10-46A-1.

D. Estate Tax

South Dakota imposes an estate tax on all estates which are subject to the federal
estate tax. The amount of the tax is equal to the federal death tax credit and reduced for
taxes imposed by other states.

E. Property Tax

All real property within the State of South Dakota is subject to taxation unless
expressly exempted by law. SDCL 10-4-1.

1. Exemptions
The following property is exempt from taxation:

a. Property owned by areligious society and used exclusively for
religious purposes.

b. Property owned by a public charity and used for charitable
purposes.

c. Property owned by a benevolent organization or society and used
exclusively for benevolent purposes.
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d. Property owned by anonprofit corporation and used primarily for
health care and related purposes.

2. Assessment
All real property subject to taxation is assessed annually on November first of the
previous year. SDCL 10-6-2. All items of taxable property are assessed at their true and
full value.
3. Review of Assessment
The board of equalization consists of the board of supervisors of each township
and the governing body of each incorporated municipality, together with a member of the
school board or school boards whose district comprises all or part of the township or
municipality. The board meets beginning on the third Monday of March for the purposes
of equalizing the assessment of property.
4. Payment and Penalties
On the first day of May of the year after which taxes have been assessed, one half
of all unpaid real estate taxes are delinquent. The second one half of real estate taxes
becomes delinquent on the first day of November. On the first day of each month interest
of one percent is added to all delinquent taxes. SDCL 10-21-23.
5. Coallection
The county treasurer is the collector of property taxes. SDCL 10-21-1.

6. Liens

Real property taxes are a perpetual lien on the property against all except the
United States and the State of South Dakota. SDCL 10-21-33.

7. Sale of Real Property for Taxes and Assessments—10-23
On the third Monday of December, the county treasurer shall offer at public sale at

the courthouse, or at the treasurer's office, real property liable for taxes for the preceding
year, and which remain due and unpaid. SDCL 10-23-7.
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8. Redemption

Any person may redeem real property sold for taxes at any time before issuance of
atax deed by paying the treasurer the sum mentioned in the tax sale certificate, plus
interest thereon, together with all other taxes subsequently paid, whether for any year or
years previous or subsequent to such sale, and interest thereon at the same rate from the
date of such payment. SDCL 10-24-1.

V. EMPLOYMENT LAW
A. South Dakota Consider ations
1. General Provisions

South Dakota has a statutorily created Department of Labor that is charged with
exercising all powers and performing all functions, duties, and services relating to the
field of labor and management relations as may be assigned by the Legislature. It isalso
responsible for assisting employers and employees in meeting their statutory obligations
and assisting each in exercising the rights granted under South DakotaLaw. SDCL 60-5-
4. The legislature has vested the Department of Labor with the responsibility of
administering and enforcing all state laws relating to the employment of minors. SDCL
60-5-14. Together with the state’'s attorney’s office in each individual county, the
Department is responsible for investigating suspected violations of the state’s labor laws.
SDCL 60-5-15.

a. Termination of Employment

South Dakota is an employment at will state. SDCL 60-4-4. Consequently, unless
otherwise provided by statute, an employment having no specified term may be
terminated at the will of either party on notice to the other. SDCL 60-4-4. Specific
statutes do provide for the termination of employment in the event of the death or legal
incapacity of the employer. Similarly, an employment relationship is terminated upon:
(1) the expiration of an appointed termif any is provided; (2) the extinction of the subject
of the employment; (3) the death of the employee; (4) or the legal incapacity of the
employee.

Furthermore, various common law exceptions to the employment at will doctrine
have arisen in South Dakota. Under certain circumstances, an employer may be deemed to
have agreed to terminate employment only in the event of “just cause” by operation of the
provisions of an employee handbook. See Osterkamp v. Alkota Mfg., Inc., 332 N.W.2d 275
(1983). Moreover, an employee cannot be discharged for refusing to commit a criminal act,
(Johnsonv. Kreisersinc., 433 N.W.2d 225 (S.D. 1988)) and cannot be terminated in
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response to the employee’ sfiling of aworker’s compensation claim (Nissent v. Homestake
Mining Co., 505 N.W.2d 781 (S.D. 1993)). See also SDCL 62-1-16. Finally, the South
Dakota Supreme Court has indicated that it will likely recognize awhistleblower exception
to the employment at will doctrine. See Dahl v. Combined Life Ins. Co., 2001 S.D. 12, 621
N.W.2d 163. Finally, consistent with federal labor laws, state law prohibits an employer
from discharging an employee because of an individual’ s race, color, creed, religion, sex,
ancestry, disability, or national origin. SDCL 20-13-10.

2. Labor Unions And Collective Bargaining

South Dakota' s Labor Relation’s Act can be found at SDCL Chapter 60-9A.
Employees have the right of self-organization and the right to form, join, or assist labor
organizations. They maintain the right to bargain collectively, through representatives of
their own choosing, and may engage in lawful concerted activities for the purposes of
collective bargaining or other mutual aid or protection. Finally, employees have the right
to refrain from participation in such activities. SDCL 60-9A-2. State law prohibits
employers or labor unions from denying a prospective employee the right to work based on
membership or non-membership in any labor union or organization. SDCL 60-8-3.
Violation of this section isaclass two misdemeanor. South Dakota aso recognizesthe
existence of acivil action based on violations of this section. Dirksv. Soux Valley Empire
Elec. Ass'n, 450 N.W.2d 426 (S.D. 1990).

L abor organizations are specifically prohibited from denying membership or
engaging in any unequal treatment of any person with respect to hiring, apprenticeship,
training, tenure, compensation, upgrading, layoff, or any other term or condition of
employment because of race, color, creed, religion, sex, ancestry, disability or national
origin. SDCL 20-13-12.

If acollective bargaining agreement exists between and employer and alabor union,
association, or organization, it is enforceable at law or equity. The same remedies are
available for breach of a collective bargaining agreement as for breach of contract. SDCL
60-9-4.

The Department of Labor has jurisdiction over any labor dispute or grievancethat is
not subject to the provisions of the Federal Railway Labor Act, and over which the National
Labor Relations Board lacks or has declined to assert jurisdiction. SDCL 60-9A-5. In case
of alabor dispute or grievance, including but not limited to an impasse or failure to reach an
agreement in negotiations, either party may request the Department to intervene. SDCL 60-
9A-10.

Chapter 60-9A of the South Dakota Code aso enumerates a number of forbidden
employment practices by employers or collective bargaining units. These particular acts are
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deemed to be unfair labor practices. See SDCL 60-9A-12, SDCL 60-9A-13. Among the
unfair practices listed is arefusal to negotiate collectively and in good faith.

3. Wages, Hours, And Conditions Of Employment

It is the duty of the Department of Labor to ensure compliance with the conditions
set forth in SDCL Chapter 60-11 regarding wages, hours, and conditions of employment
and to investigate any violations of that chapter. SDCL 60-11-17. The Department may
hold hearings to ascertain the merits of any claim and shall co-operate with any employee
in the prosecution of a claim against his employer. SDCL 60-11-17.

a. Calculation and Payment of Wages

Chapter 60-11 sets the minimum wage for the State. At the time of this
publication, the minimum wage for the state of South Dakota is five dollars and fifteen
centsand hour. SDCL 60-11-3. A different minimum wage rate might apply to
employees under twenty years of age that qualify for an opportunity wage under the Fair
Labor Standards Act, or to babysitters or outside salesman. SDCL 60-11-3. Additional
exceptions to the minimum wage requirement are located at SDCL 60-11-5. Finally, the
specific concernsinvolved with employing tipped employees are located at SDCL 60-11-
3.1

Any agreement to work for less than the minimum wage is ineffective. SDCL 60-
11-4. Unless some other time period is provided by law, Employees must be paid all
cash wages that are due at least once each calendar month. SDCL 60-11-9. In an action
for the breach of an obligation to pay wages, where a private employer has been
oppressive, fraudulent, or malicious in hisrefusal to pay wages due an award of double
the amount of wages due may be available. SDCL 60-11-7.

When an employee is terminated or resigns, an employer must pay over any
unpaid wages or compensation no later than the next regular stated pay day for which
those hours would have normally been paid, or as soon thereafter as the employee returns
all of the employer’ s property that isin the employee’ s possession. SDCL 60-11-10 &
SDCL 60-11-11.

Employers may not discharge, discriminate against, or threaten reprisal against an
employee because of his or her complaint about the employer’ s failure to comply with the
provisions of Chapter 60-11. SDCL 60-11-17.1
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